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1. Introduction

How can we efficiently promote and safeguard sustaina-
bility for traded products and their production? [1] Different
means or their combinations can be used for this purpose,
such as eco-labels [2], environmentally friendly standards
[3], sustainability criteria, spreading relevant information to
involved actors and originating further scientific investiga-
tions.

2. Why Should Sustainability Criteria
be Chosen?

Simply put, sustainability criteria are “requirements on
sustainability that have to be fulfilled for the certification of
a product or production process” [4]. Using them is an
emerging international practice, which purpose is to pro-
mote and safeguard the desired quality of products and their
production methods. Sustainability criteria can be of tech-
nical, economic, social and environmental character. So far
sustainability criteria have been dominantly used in volun-
tary sustainability standards that have been initiated by
private, non-governmental actors at different levels; coffee,
cotton and forest industries are prominent examples here.
The development of binding EU regulations for transport
biofuels, with reference to mandatory sustainability criteria
for this type of a product [5], has urged discussions of using
sustainability criteria in a legal context.

Sustainability criteria have potential to improve and pro-
tect the quality of locally produced and imported products.
Applying sustainability criteria in a legal framework, as well
as suitable mechanisms for their practical implementation

have not been thoroughly researched. From the environ-
mental perspective, which is very urgent today, establish-
ment of sustainability criteria should be viewed in relation to
resources and possibilities that the planet can supply us with
[6]. As an example of the minimum delimitations, the de-
velopment of products and their production methods should
not result in destruction of the existing eco-systems, harm
biodiversity or pollute the environment.

The central question that is stated in this article is how and
with the help of what means sustainability criteria should be
used and incorporated in legal frameworks. The main focus
lies on the aspects that are relevant and important for sus-
tainability criteria to function appropriately in a legal con-
text. These aspects have been chosen on the basis of the
existing scientific literature and tested on empirical material.
Without taking these aspects into account, it is difficult for a
legal framework with sustainability criteria to be efficient
and achieve its aims.

3. How Should Sustainability Criteria be
used in Law?

There are certain aspects that, according to my research,
answer for how sustainability criteria should be incorporated
and used in a legal context. Totally five main aspects have
been distinguished.

The first aspect deals with the interpretation of the con-
cept “sustainability” in the branch sustainability criteria are
created for. The questions that should be answered here are
“What to sustain?”” and “How to sustain this with the help of
sustainability criteria?”. The first question specifies the
scope and direction of sustainable protection or sustainabil-
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ity quality that the planned sustainability criteria are aimed
to uphold. It provides grounds for the future assessment of
how the sustainability criteria will be fulfilled. In legal terms,
the answer to the first question can be regarded as the for-
mulation of the environmental goal, which a legal frame-
work with sustainability criteria has.

The other question “How to sustain this with the help of
sustainability criteria?” requires thorough analysis of what
types and groups of sustainability criteria should be used, in
order to achieve the desirable sustainable protection and
sustainability quality. This might be within the competence
of technical experts to work out a list of sustainability crite-
ria necessary for a certain production branch or product. The
task of law-makers should be to formulate the suggested
sustainability criteria in a precise and transparent way, so
that they can be implemented without difficulties.

Lists of sustainability criteria for a particular product can
be very extensive. As an example, sustainability criteria for
biofuels can be as many as 127 [7], and this figure is not
final. It is doubtful whether such long lists can successfully
be incorporated in a legal framework, especially if different
types of the same product are in demand of different sus-
tainability criteria. Various methods for dealing with this
challenge have been suggested (and this can be regarded the
second aspect of including sustainability criteria in a legal
context). One of the solutions is to divide a long list into a
smaller number of main categories or issues. They can be
included in a legal text with an explanation that an accepta-
ble environmental quality within each category should be
acquired. Later on, more detailed and specified sustainabil-
ity criteria within each category can be worked out and
attached to the main body of a legal framework.

The third aspect is that sustainability criteria should be
accompanied by indicators or other instruments that would
measure and help to assess the fulfilment of the sustainabil-
ity criteria. These indicators and instruments can be worked
out on the basis of technical information, which is special for
different products. For example, a sustainability criterion for
biofuels that says that this type of a product shall achieve a
minimum level of greenhouse gas savings, should also
contain a reference to how greenhouse gas savings are cal-
culated, and what main stages in production process should
be taken into account.

The fourth aspect is that sustainability criteria should not
be incorporated in a legal framework as a single unit. They
should be accompanied by other elements necessary for their
practical implementation, such as enforcement of sustaina-
bility criteria and control of their fulfillment. In the case of
biofuels, it can be rules that contain instructions to authori-
ties, biofuel producers and biofuel distributors about what
they should and should not do, for sustainability criteria for
this product to be fulfilled. Supplementary elements are
almost obligatory for a legal framework to function.

The final aspect of including sustainability criteria in a
legal framework is that compatibility of the proposed sus-

tainability criteria with the already existing laws and regu-
lations at the international, regional and national levels
should be checked. It is easy to write about this aspect, but in
practice this compatibility is not easy to be achieved. Con-
tradictions with the already existing regulations can be dif-
ficult to resolve, especially if we talk about the rules of the
World Trade Organization (WTO), which dominate in the
international trading system. Compatibility with other bi-
and multilateral regulations is also important.

The suggested list of the aspects relevant for the use of
sustainability criteria in legal frameworks can evidently be
modified and expanded. It can also be treated as a ground for
more elaborated theoretical discussions about the notion of
sustainability criteria from the judicial perspective. Among
the issues that require further investigation is how sustaina-
bility criteria should be included in a legal framework to-
gether with other elements that ensure their practical im-
plementation.

4. Why Including Sustainability Criteria
in a Legal Context?

After going through the presented material, a question can
arise, why it is needed to use sustainability criteria in legal
frameworks. Indeed, there are a lot of voluntary sustaina-
bility standards with sustainability criteria that would fulfill
approximately the same function. The answer to this ques-
tion can be that a binding legal context creates more order in
the branch, where sustainability criteria are used; it has the
potential to establish a more profound and scientifically
grounded environmental protection; it offers more effective
control and assessment measures; it provides more secure
opportunities for long future planning; as well as it promotes
and safeguards investments. On the other hand, sustainabil-
ity criteria in legal frameworks are less flexible to technol-
ogical and market changes, and it can be a costly alternative.
All these arguments should be considered, when the most
appropriate form of using sustainability criteria is being
chosen.
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